N THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GECRA A
St at esboro Di vi si on

I N RE: ) Chapter 7 Case
) Nunber 97- 60806
JAMES A. WATERS )
)
Debt or )
)
)
FI RST Cl TI ZENS BANK, ) FI LED
) at 12 Oclock & 30 min. P.M
Plaintiff, ) Date: 1-29-99
)
VS. ) Adversary Proceeding
) Nunber 97- 06036A
JAVES A. WATERS, JI M McCLOON, )
RANDY BROWN, and THE TATTNALL )
BANK )
Def endant ( s) . )
)
ORDER

The Plaintiff, First CGtizens Bank (“First Ctizens”),
filed this adversary proceeding seeking, anong other natters,
recovery from The Tattnall Bank (“Tattnall”), of any suns received
fromthe debtor, Janes A. Waters, in association with the settl enent
of M. Waters’ workers’ conpensation claim By notion, Tattnall

requests that this court grant a judgnent on the pleadings or, in



the alternative, summary judgnment pursuant to Federal Rules of
Bankruptcy Procedure 7012(b), and 7056, (hereinafter “F.R B.P.”),
and Federal Rule of G vil Procedure 12(c), (hereinafter “F.R C.P.").
Tattnall’s notion, treated as one seeking sunmary judgnent, is
gr ant ed.

Wth one exception, the facts of this case are undi sput ed.
M. Waters had an ongoing financial relationship with Tattnall for
a nunber of years, dating back to at [east 1993. On approxi mately
Novenber 18, 1993 M. Waters executed and delivered to Tattnall a
prom ssory note in the original principal anmount of eighteen
t housand seven hundred six and 89/100 ($18, 706.89) dollars. On
approxi mately January 11, 1995, M. Waters executed and delivered to
Tattnall a prom ssory note in the original principal anount of
thirty thousand ten and 00/100 ($30,010.00) dollars. On
approxi mately March 10, 1995, M. Witers executed and delivered a
third promssory note to Tattnall in the original principal anmount
of twenty thousand twenty-two and 00/ 100 ($20,022.00) dollars. On
approxi mat el y Novenber 3, 1995, M. Waters executed and delivered to
Tattnall a blanket security agreenment covering all indebtedness
whi ch existed at the tine, as well as any future i ndebtedness. This
security agreenent expressly granted Tattnall an interest in the

proceeds of a workers’ conpensation claim that M. Wters had



pending at the time. On February 23, 1996, M. Waters pl edged the
proceeds of this sanme workers’ conpensation claimto First Ctizens,
subject to the prior assignnent to Tattnall. The assignnent to
First Ctizens was to be effective only to the extent that the
proceeds from the workers’ conpensation claimexceeded the anount
due Tattnall.

On approximately July 15, 1996, Tattnall transferred to
M. Waters’ father, Rome Waters, the previous prom ssory notes
which M. Waters had executed to Tattnall, as well as Tattnall’s
interest in the proceeds from M. Witers’ workers’ conpensation
claim 1In consideration of this transfer, Rom e Waters executed and
delivered to Tattnall a prom ssory note in the original principal
anount of thirty-eight thousand tw hundred seventy-seven and 71/ 100
($38,277.71) dollars, representing the pay-off amunt of the
original promssory notes delivered to Tattnall. Around March of
1997 M. Waters settled his workers’ conpensation claimfor forty-
five thousand and 00/100 ($45, 000.00) dollars. Al'though it is
uncl ear who actually directed the paynent to Tattnall, Tattnall
ultimately received thirty thousand nine hundred seventeen and
78/ 100 ($30,917.78) dollars from the workers’ conpensation
settlement. This anobunt represented the anmobunt due and payable to

Tattnall fromRome Waters. First G tizens brought this adversary



proceedi ng seeking recovery of all funds received by Tattnall by way
of M. Waters’ workers’ conpensation settlenent.

Tattnall now noves for judgnent on the pl eadi ngs pursuant
to F.R C P. 12(c)?', nmade applicable to this adversary proceedi ng by
F.RB.P. 7012(b). “To obtain a judgnent on the pleadings, the
noving party nust clearly establish that no material issue of fact
remai ns unresolved and that it is entitled to judgnent as a matter

of |aw. Thunderwave, Inc. v. Carnival Corp., 954 F.Supp. 1562,

1564 (S.D.Fla. 1997) (citing Bryan Ashley Int'l, Inc. v. Shelby

Wllianms Indus., Inc., 932 F. Supp. 290, 291 (S.D. Fla. 1996); Vagenas

v. Continental Gn Co., 789 F.Supp. 1137, 1138 (M D.Ala. 1992),

vacated on other grounds, 988 F.2d 104 (11' Cr. 1993), cert.
denied, 510 U. S. 947, 114 S. C. 389 (1993)). Furt hernore, under
such a nmotion “the trial court is required to view the facts
presented in the pleadings and the inferences to be drawn there from
in the light nost favorable to the nonnoving party.” 5A Charles A

Wight & Arthur R MIler, Federal Practice and Procedure § 1368

'F.R CP. 12(c)

(c) Mdtion for Judgnent on the Pleadings. After the pleadings are
closed but within such tine as not to delay the trial, any party nay
nove for judgnment on the pleadings. If, on a notion for judgnent on
the pleadings, matters outside the pleadings are presented to and
not excluded by the court, the notion shall be treated as one for
summary judgnent and di sposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present al
mat eri al made pertinent to such a notion by Rule 56.
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(1990) .

However, a notion for judgnent on the pleadings is viewed
as a notion for summary judgnent and anal yzed pursuant to F.R C. P.
56 if materials outside of the pleadings are considered. Here, the
deposition of M. Janmes A. Waters has been presented and therefore
| nmust treat this notion as one for summary judgnent. Simlar to
the standard of review for a notion for judgnent on the pleadings,
in reviewng a notion for summary judgnent this court nust “review
the evidence and all factual inferences therefromin a |ight nost

favorable to the party opposing the notion.” Latecoere Int’l, Inc.

v. US. Dept. of Navy, 19 F.3d 1342, 1357 (11'" Cir. 1994) (quoting

Thrasher v. State FarmFire & Casualty Co., 734 F.2d 637, 638 (11"

Cr. 1984)). Furthernore, sumary judgnent shall be granted “‘only
I f no genuine i ssues of material fact exist’ and the noving party is
entitled to judgnent as a matter of law ” Latecoere, at 1357

(quoting Mranda v. B & B Cash Gocery Store, Inc., 975 F.2d 1518,

1532 (11" Gir. 1992)).

Under this standard of analysis, it is appropriate to
award summary judgnment to Tattnall as far as First Ctizens claim
that it is entitled to a sum from the workers’ conpensation
settlenent by virtue of the security interest granted to First

Citizens by M. Waters. An assignnment of a workers’ conpensation



claimis not enforceable. “No claim for [workers’] conpensation
under this chapter shall be assignable, and all conpensation and
claims therefor shall be exenpt from all clains of creditors.”
OCGA 834-9-84. Initsreply brief to Tattnall’s notion, First
Citizens acknow edges this Georgi a Code section and does not di spute
that it could not have taken a security interest in the workers’
conpensation claimand that First Citizens has no claimto the funds
on this basis. Therefore, as a matter of law, Tattnall is entitled
to sunmary judgnment in reference to this particular argunent.

First Gtizens now, for the first time, raises a concern
of a possible preference as to the transfer of funds fromM. Waters
to Tattnall. First Gtizens contends that the paynment by M. Waters
to Tattnall served as a payoff of his father’s debt to Tattnall and

therefore constitutes a preference pursuant to 11 U S.C. § 547(b)?2.

211 U S.C. 8§ 547(b)
(b) Except as provided in subsection (c) of this section, the
trustee may avoid any transfer of an interest of the debtor in
property
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the debtor
bef ore such transfer was nade;
(3) made while the debtor was insolvent;
(4) made
(A) on or wwthin 90 days before the date of the filing of the
petition; or
(B) between ninety days and one year before the date of the
filing of the petition, if such creditor at the tinme of such
transfer was an insider; and
(5) that enables such creditor to receive nore than such creditor
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Assuming that the actual creditor referenced in 8§ 547(b) is
Tattnall, there is no evidence or allegation that Tattnall is an
insider as defined in 11 US C 8§ 101(31)(A. Section 547(b)
requi res, anong ot her requirenents, that the transfer in question be
“made on or within 90 days before the date of the filing of the
petition.” The petition in M. Wters’  underlying case was filed
August 26, 1997. The transfer, the paynent, took place in March,
1997, beyond 90 days of the filing of the petition. Therefore, as
to the now clai ned preference urged by First Citizens, pursuant to
8§ 547(b), the transfer in question was not preferential. If Rome
Waters, the debtor’s father, is the creditor, as the holder of the
original notes executed by the debtor to the Tattnall Bank, then
Romie Waters is clearly an insider as defined under 11 U S C
8101(31)(A) (i), a relative of the debtor. Thus the 90-day bar to
pursuing the preferential transfer is overcone. As the undisputed
facts establish that the transfer occurred within one year of the

bankruptcy filing, there does not appear to be a tinme bar from

woul d receive if

(A) the case were a case under chapter 7 of this title;

(B) the transfer had not been made; and

(C such creditor received paynent of such debt to the extent
provi ded by the provisions of this title.
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bringing the action. However, 11 U.S.C. 8§ 550(c)® prevents a
recovery fromTattnall. Fromthe stipulated facts, M. Rom e Waters
was the creditor of the debtor and the debtor’s father, an insider
as defined under the Bankruptcy Code. The transfer nmde by the
debtor to Tattnall was for the benefit of M. Rome Waters; the
noney paid the note due Tattnall from Rom e Waters. The transfer
occurred between 90 days and one year prior to the filing of the
bankruptcy petition. Tattnall is not an insider. Therefore, Section
550(c) prevents a recovery against Tattnall.

Havi ng deci ded t hat the grounds asserted by First Citizens
against Tattnall are not legally valid, Tattnall’s notion for
summary judgnent is established.

It is, therefore, ORDERED that The Tattnall Bank’s Mbtion
for Judgnment on the Pleadings, or in the alternative, Mtion for

Summary Judgnent, is granted.

311 U.S.C. 8 550(c) provides:

If a transfer nade between 90 days and one year before the filing of
the petition —

(1) is avoided under 8§ 547(b) of this title; and

(2) was made for the benefit of the creditor that at the tinme
of such transfer was an insider;

the trustee may not recover under subsection (a) froma transferee
that is not an insider.



It is further ORDERED that this judgnment does not effect
the clains asserted in this adversary proceeding by First Ctizens
Bank agai nst Defendants James A Waters, Jim MC oon, or Randy

Br own.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia

this 29th Day of January, 1999.



